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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE 

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present:  Smti D.Boro, A.J.S 
               Civil Judge, Dhubri 
 

Title Appeal No. 25/2018 
2ndday of September, 2019 

 Ratimaya Modak       ................... …… Appellant 

-Versus- 

  Niprendra Nath Roy and others.......................   Respondents 

   This appeal coming on this day (or having been heard on) 05-08-2019 

  In the presence of: 

  Mr.G.U.Ahmed     ......................  Ld. Advocate for Appellant. 

  Mr. S.K.Dey  .......................  Ld. Advocates for Respondents.    

 And having stood for consideration to this day, the Court delivered the following 

judgment:- 

J U D G M E N T 

1. This first appeal has been preferred by plaintiff/appellant on being dissatisfied with 

the judgment and decree dated 09-05-2018 passed by Ld. Munsiff No.2, Dhubri in 

T.S. No.506/2009 whereby the suit was dismissed. 

2. Upon admission of the appeal for hearing, notices were issued to the 

respondents/defendants and original case record of T.S. No.506/2009 was called for 

and received. The defendants/respondents appeared and contested this appeal. 

 



TA 25/18 Page 2 of 9 
 

3. The appellant/plaintiff preferred this appeal on the following grounds----- 

(1) The Ld. Trial Court erred both in law and facts. 

(2) The Ld. Trial Court grossly failed to do real and substantial justice on merits of the 

suit. There are innumerable questions of law arose out of assessing the illegal 

decision for which appeal is preferred from the original decree.  

(3) The Ld. Trial Court in deciding issue No.6 & 7 against the plaintiff has grossly 

misconceived and mis-interpreted the law and arrived totally into a wrong decision 

as the plaintiff/appellant is not basing her suit on the un-probated will which was 

not in her custody. 

(4) It was the burden of the defendant/respondent No.4 to prove the signature as well 

as thumb impression because she has been made defendant in the suit and she is 

alive. The Ld. Trial Court wrongly shifted the burden to the plaintiff/appellant.  

(5) The Ld. Trial Court wrongly presumed that the draft chitha and jamabandi is open 

to alteration/correction by revenue authorities before finally preparing the record-

of-rights. These being public documents cannot be altered/corrected by any 

revenue authorities without observing the essential formalities as per provision of 

law prevailing in the country. 

(6) The Ld. Trial Court mis-interpreted the provision of law regarding filing of FIR 

against Lot Mondal and placing him under suspension for mutating the name of 

respondents one year before execution of forged deed where the FIR and 

suspension prima facie show the manipulation of records by the Circle staff. 

(7) The Ld. Trial Court ought to have held that there was absolute saleable 

right/interest of the defendant No.4 over the suit land who rightly and genuinely 

executed the sale deed with delivery of possession. 

(8) The Ld. Trial Court ought to have held that the suit was for declaration of title, 

possession and perpetual injunction as well as declaring sale deed No.773 dated 
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30-03-2009/31-03-2009 as void and to cancel the same which is clealy proved by 

the plaintiff/appellant. 

(9) The Ld. Trial Court ought to have held that mere filing of fake written statement 

without supporting and corroborating it by examining defendant No.3 Somobala 

Roy has no evidentiary value as she is the main source of executing alleged 

documents in favour of the respondent No.1 & 2 which is quite void and liable to 

be cancelled.  

4. The plaintiff’s suit is for declaration of title and possession and for perpetual 

injunction. In the plaint it is stated that one Anath Roy had 10B-13L(ten bigha 

thirteen lecha) of cultivable land under original Dag No.544, khatian No.235 at vill. 

Pabarsara under Agomani Circle who by his Regd. Will No.6(3) of 1990 bequeathed 

one bigha land to his wife Somobala Roy/defendant No.3 and six bigha land to his 

daughter Dinibala Roy/defendant No.4 from said Dag No.544, remaining part was 

already disposed of by him to others. Dinobala Roy sold out 3B-3K-15L(three bigha 

three katha fifteen lecha) land vide Regd. sale deed No.1200 dtd. 23-07-93 to the 

plaintiff which is schedule ‘A’ land and delivered possession. The plaintiff has been 

possessing the same by mutating her name. Somobala Roy/defendant No.3 who did 

not have share over more than one bighaof land in Dag No.544 without any sale 

permission executed Regd. sale deed No.733 on 30-03-09 purporting to sell 2B-2K-

10L(two bigha two katha ten lecha), Dag No.544(O)/371(N) to Nripendra Roy and 

Swadesh Roy giving the same boundary in the southern and eastern side of the land 

purchased by plaintiff on 23-07-93. It is stated that the defendant No.1 & 2 in 

collaboration with other defendants by manipulation of land records showed mutation 

on back date 12-06-08 over the very 3B-3K-15L (three bigha three katha fifteen 

lecha) of land of schedule ‘A’ clouding the title of the plaintiff. The defendants have 

conspired and tried to harvest the crops of the land of Schedule A.Subsequent 
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attempt and threat of dispossession from schedule ‘A’ gives apprehension to the 

plaintiff. Hence this suit.  

Schedule A: Cultivable land measuring 3B-2K-15L (three bigha two katha fifteen 

lecha) situated at village: Pabarsara, Circle: Agomoni in the District: Dhubri under 

Dag No. 544, New Dag No. 371, Khatian No. 235, PP No. 9, bounded by: 

North: Dinobala and Ramesh Roy, South: Keshab Roy, S/O Upen Roy, 

East:Panchayat Road, West:Mukul Das and others. 

5.  The defendant No.1 and 2 have filed written statement jointly and pleaded non-

maintainability of the suit;there is no cause of action; barred by limitation;Court has 

got no pecuniary jurisdiction; under-valued; bad for non-joinder of necessary parties. 

6. It is contended that Anath Ch Barman was the pattadar vide Patta No.227/39(O), KM 

Patta No.9(N), Dag No.513, 516, 544, 547, 548, 551(O), 310, 309, 371,369, 354, 

367(N) at vill. Pabarchara of land measuring 16B-2K-7L (sixteen bigha two katha 

seven lecha) and denied the execution of any WILL.The defendant No.3 got more 

lands than one bigha and rightly executed sale deed No.733 dtd.30/03/09. Somobala 

Royahaving acquired right, title, interest and possession over the land measuring 2B-

2K-10L(two bigha two katha ten lecha) land covered by Dag No.544, New Dag 

No.371 sold the said land to the defendant No.1 & 2 by registered sale deed No.733 

and gave delivery of possession. After survey and settlement their names have been 

recorded in the suit land as per law.Somobala Royvide registered sale deed No.4122 

dtd.29/12/09 sold 2B-1K-5L(two bigha one katha five lecha) of Dag No.544 to 

defendant No.1 & 2 and also gave delivery of possession of the said land. 

7. Defendant No.3 got more lands than one bigha and rightly executed the sale deed 

No.733 dated 20-03-09 to the defendant No.1 & 2. The sale deed No.1200 dtd.23-07-

93 is void, ab-initio and the sale deed vide No.733 dtd. 30-03-09 is a valid sale deed 

and by dint of valid sale deed and possession the defendant No.1 & 2 mutated their 
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names from the Revenue Authority properly. Hence, the defendants have prayed to 

dismiss the suit with cost. 

8. Defendant No.3 and 4 filed written statement separately and stated the same thing 

as defendant No.1 & 2. 

9. The Ld.TrialCourt has framed following issues : 

1)  Whether the suit is maintainable in law? 

 2)  Is there any cause of action for this suit? 

3)  Whether the suit is barred by under the law of limitation? 

4)  Whether the suit is under-valued? 

5) Whether the suit is bad for non-joinder of State of Assam and its officials as 

necessary parties? 

6)  Whether plaintiff has absolute title and possession overschedule A land? 

7) Whether the sale deed No.733 dated 30-03-2009 is void and liable to be cancelled? 

8) Whether the plaintiffs are entitled to a decree as prayed for? 

9) To what relief(s), the plaintiff is entitled? 

10. Points for determination: 

(1) Whether the plaintiff/appellant had been able to prove execution of sale deed 

No.1200 dtd.23/07/93 by defendant No.4 Dinobala Roy? 

(2) Whether the plaintiff/appellant had been able to prove that sale deed No.733 

dtd.30/03/09 is fraudulent due to having same eastern and southern boundary as 

that of sale deed No.1200 dtd.23/07/93? 

(3) Whether the Ld. Trial Court erred in reaching the findings? 

11. Discussions, Reasons and Decision: 

12. Point No.1, 2 & 3: 

Out of 9 issues only two issues viz. issue No.6 & 7 which are the main issues were 

decided against the appellant/plaintiff. Issue No.6 relates to our point No.1 because 
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the plaintiff claims right over A schedule land through sale deed No. 1200 

dtd.23/07/93 executed by defendant No.4 Dinobala Roy. 

13. The plaintiff’s story is very simple. The original owner of the suit land is one Anath 

Roy who is the husband of defendant No.3 Somobala Royand father of defendant 

No.4 Dinobala Roy. According to the plaintiff Anath Roy bequeathed one bigha land 

to his wife and six bigha land to his daughter. Dinobala Roy has sold 3B-3K-15L(three 

bigha three katha fifteen lecha) land vide Regd. sale deed No.1200 dtd. 23-07-93 to 

the plaintiff which is schedule ‘A’ land and delivered possession. Dinobala Roy denied 

of executing any sale deed in favour of the plaintiff. Plaintiff has alleged that 

defendant No.3 has right over only one bigha land whereas she sold more land than 

her entitled share to defendant No.1 & 2. The defendant No.3 vide sale deed No.733 

dtd.30/03/09sold 2B-2K-10L (two bigha two katha ten lecha) of Dag 

No.544(O)/371(N) to defendant No.1 & 2 Nripendra Roy and Swadesh Roy. The 

plaintiff alleges that the sale deed No.733 dtd.30/03/09 is illegal because the eastern 

and southern boundary of the schedule land of this sale deed is same as that of the 

boundary of the land purchased by plaintiff vide sale deed No.1200 on 23-07-93. 

14. Hence, the plaintiff has to prove defendant No.4 has executed the sale deed No.1200 

on 23-07-93 in her favour. Secondly, the plaintiff has to prove that the defendant 

No.3 did not have right to sale more land than one bigha and sale deed No.733 

dtd.30/03/09 is illegal.  

15. Defendant No.3 and 4 both mother and daughter except filing WS have not adduced 

evidence. It is clear that the plaintiff’s sale deed No.1200 dtd.23/07/93 is earlier 

executed than sale deed No.733 dtd.30/03/09. 

16.  In order to prove execution of sale deed No.1200 by defendant No.4, the plaintiff’s 

side had examined the deed writer as PW4 Suda Kanta Roy and examined official 

from Agomoni Circle PW5 Mokbul Hussain with regard to her subsequent mutation. 
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17. PW 4 has deposed that the seller Dinobala Roy put her signature in his presence and 

Ext 2(1) to 2(16) are signatures of Dinobala Roy which were taken in his presence. 

The defendant’s side could not shake PW 4 except giving suggestion that Dinobala 

Roy is illiterate and does not know how to put her signature.  

18. PW 5 brought draft jamabandi and draft chitha of land of dag No. 371(N)/544, 

periodic patta No. 9. PW 5 deposed that land of dag No. 371(N)/544, periodic patta 

No. 9 is recorded in the name of Ratimaya Modak, D/O Lalit Chandra Roy, W/O Sajani 

Kanta Modak. Ext 10 is draft jamabandi and Ext 11 is draft chitha. Mutation of 

Ratimaya Modak appears in Ext 10 and 11. In Ext 10 and 11 there is deletion of name 

of Nripendra Nath Roy. As per note in Ext 11(3), it is seen that mutation in favour of 

Nripenrda Nath Roy is granted on the basis of registered sale deed; but there is no 

mention of any sale deed in Ext 11(3).  

19. The burden of the plaintiff was to prove the execution of her sale deed No.1200 

dtd.23/07/93 which she has discharged by examining the deed writer PW4. 

Regarding mutation of her name over her purchased land is also proved by examining 

official of Settlement Office, Agomoni. The defendants’ plea was that defendant No.4 

had not executed sale deed No.1200/1993. It is not known whether defendant No.4 

Dinobala Roy was alive or not at the time of DW. But it can be assumed that 

defendant No.4 was alive at the time of the defendants’ evidence otherwise that fact 

would have been brought in the suit. Defendant No.4 had not come to face cross-

examination in support of her WS. Defendant No.3 has also not come to Court in 

support of defendant No.1& 2 that sale deed No.733 dtd.30/03/09 is valid and 

enforceable in law.  

20. I find that the plaintiff has discharged her liability of proving execution of sale deed 

No.1200 dtd.23/07/93 by defendant No.4 Dinobala Roy in her favour.  
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21. So far the claim of the plaintiff that defendant No.3 did not have more share except 

one bigha land as per WILL made by her husband Lt. Anath Roy is concerned, the 

plaintiff’s side had not submitted/exhibited any probate order of the Court to prove 

the said plea. But said omission does not affect the plaintiff’s main claim. Because the 

plaintiff’s sale deed No.1200 dtd.23/07/93 is earlier in time than the subsequent sale 

deed and the defendants’ side had not pleaded that defendant No.4 did not have 

saleable right to sale the A schedule land to the plaintiff. 

22. The plaintiff has not exhibited the sale deed No.733 dtd.30/03/09 for perusal of the 

Court and to see whether the eastern and southern boundary is same as that of sale 

deed No.1200 dtd.23/07/93. As the plaintiff has not exhibited sale deed No.733 

dtd.30/03/09, hence this Court cannot check its illegality. The plaintiff/appellant had 

not been able to prove that sale deed No.733 dtd.30/03/09 is fraudulent due to 

having same eastern and southern boundary as that of sale deed No.1200 

dtd.23/07/93. As a result, this Court cannot declare the sale deed No.733 

dtd.30/03/09 as void. 

23.  The defendant’s side had examined only defendant No. 1 as DW 1 and had not 

exhibited sale deed No. 733 dated 30/03/09. The defendant No.3 & 4 except filing 

WS have not examined themselves as DW. The defendant No.1 & 2 who claim that 

defendant No.3 has rightfully executed sale deed No.733 in their favour had not also 

exhibited the said sale deed, the reason best known to him. But as the defendants’ 

side had not exhibited the sale deed No.733 and discharged their burden of rightful 

execution of the said sale deed, the defendants cannot claim any benefit of the said 

sale deed No.733 dtd.30/03/09. There is no counter-claim of the defendant No.1 & 2. 

Hence as the defendants who should have exhibited sale deed No.733 dtd.30/03/09 

and proved its rightful execution have not discharged their burden, for which the 
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defendants more particularly defendant No.1 & 2 cannot claim the same as valid and 

legally enforceable sale deed and cannot get any legal benefit out of the same. 

24. Neither side has disputed thefindings on issue No.1, 2, 3, 4 & 5 and after perusing 

the same are found to be rightly decided.But I consider that the Ld. Trial Court erred 

in reaching the findings in respect of issue No.6. I find that the plaintiff has absolute 

title and possession over A schedule land. For the reasons discussed above, I agree 

with the findings of the Ld. Trial Court in respect of issue No.7. 

25.  In view of the above findings, the title appeal is partly allowed. The impugned 

judgment and decree dated 09-05-2018 passed by Ld. Munsiff No.2, Dhubri in T.S. 

No.506/2009 is hereby set aside. 

26. The title suit is partly decreed. It is declared that the plaintiff has right, title, interest 

and possession over A schedule land. Permanent injunction is granted and the 

defendants are permanently restrained from disturbing and dispossessing the plaintiff 

for A schedule land. The plaintiff is entitled to have the land records of schedule A 

corrected in her name.  

27. Prepare decree accordingly. 

28. Send back LCR along with a copy of judgment. 

29. Given under my hand and seal of this Court this 2nd day of September, 2019. 

 

Typed by me— 

  

 

D. Boro        D. Boro 

Civil Judge, Dhubri         Civil Judge, Dhubri 

 

 


